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Progressive Design-Build Agreement  
for the Peace River Facility Expansion 

 
This Agreement (“Agreement”) is entered into this ____ day of __________, 2024 by and between 
the Peace River Manasota Regional Water Supply Authority, an interlocal government agency  of 
the State of Florida existing under Sections 163.01 and 373.713, Florida Statutes (“Authority” or 
“Owner”) and __________________, a corporation authorized to do business in the State of 
Florida. (“Design-Builder”). 
 

Background 
 

The Authority intends to design and construct a project known as the Peace River Facility (“PRF”) 
Expansion Project - Final Design, Permitting, and Construction (the “Project”).   
 
The Authority and Design-Builder will implement the Project in two sequential phases: 
 

• Phase 1 – Preconstruction: Design-Builder will perform preconstruction and design 
services including but not limited to 60% design milestone and related permitting needs 
and will develop a schedule and Guaranteed Maximum Price proposal for the Phase 2 
services.  Exhibit 1.1 provides the Scope of Design-Builder Services for Phase 1. 
 

• Phase 2 – Final Design and Construction: If the Authority accepts the price proposal 
for the Phase 2 services, Design-Builder will complete 100% design, permitting, 
construction and post-construction tasks, including performance testing, 
commissioning, training, support, and turnover.  The parties will then develop and 
execute a contract amendment (known as the Guaranteed Maximum Price Amendment) 
setting forth the parties’ obligations for Phase 2. 

 
In consideration of the mutual covenants and obligations contained herein, the Authority and 
Design-Builder agree as follows. 

Article 1  
The Work 

 
 

The Work will be performed under two phases, and will consist of the following: 
 

1.1. Phase 1 – Preliminary Design and Preconstruction Services. Design-Builder will perform 
the Phase 1 Services set forth in Exhibit 1.1. As set forth more fully in Article 8, the Phase 
1 Services includes Design-Builder providing Owner with a proposal that will establish the 
commercial terms for the Final Design and Construction Phase (Phase 2) Services, 
including but not limited to the Guaranteed Maximum Price and Scheduled Substantial 
Completion Date. Design-Builder acknowledges that Owner is under no obligation to 
accept the proposal, and that Owner has the right to terminate this Agreement in accordance 
with Article 8. 
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1.2. Phase 2 – Final Design and Construction Services. Design-Builder will perform the Final 
Design and Construction Phase in accordance with the Contract Amendment and the 
General Conditions. 

 
Article 2  

General Conditions and Exhibits 
 
General Conditions and Exhibits 

 
2.1  General Conditions and Defined Terms. Terms used in this Agreement have the 

meanings provided in the General Conditions which is attached to and is part of this 
Agreement. 

 
2.2   Exhibits. The following exhibits are part of this Agreement: 
 

Exhibit 1.1 Design-Builder’s Phase 1 Services 
Exhibit 3.2 Phase 1 Services Milestones 
Exhibit 4.1 Compensation for Phase 1 Services 
Exhibit 6.2 List of documents that Owner will provide to Design-Builder 
Exhibit 7.1 Project Performance Criteria 
Exhibit 9.1 Federal and State Contract Requirements 

 
Article 3  

Contract Time 
 

3.1 Date of Commencement 
 
A. Design-Builder shall commence the Phase 1 Services upon Design-Builder’s 

receipt of Owner’s Notice to Proceed (“NTP with Phase 1 Services”). Owner will 
issue an NTP within seven days after the Effective Date of the Agreement unless 
the Parties mutually agree otherwise in writing. 

 
B. Design-Builder shall commence the Phase 2 Services upon Design-Builder’s 

receipt of Owner’s Notice to Proceed (“NTP with Phase 2 Services”). Owner will 
issue an NTP within seven days after the Effective Date of the Guaranteed 
Maximum Price Amendment, unless the Parties mutually agree otherwise in 
writing. 

 
3.2 Schedule for Performance of Phase 1 Services. 
 

A. Design-Builder shall perform the Phase 1 Services in accordance with the time 
periods set forth in Exhibit 3.2, “Phase 1 Services Milestones.” 

 
B. Within 14 days from the NTP for Phase 1 Services, Design-Builder shall submit to 
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Owner, for its review and approval, a proposed Phase 1 Services Schedule that 
includes, among other things: (a) the order in which Design-Builder proposes to 
carry out the Phase 1 Services; and (b) the times when submissions and approvals 
or consents by Owner are required (provided, however, that such times shall be no 
less than the Owner’s minimum review durations identified in the Contract 
Documents. Upon approval of the Phase 1 Services Schedule, Design-Builder shall 
provide monthly updates that show the actual progress of its performance of the 
Phase 1 Services as compared to the projected progress of the work. 

 
3.3 Contract Time for Phase 2 Services. 
 

A. Scheduled Substantial Completion Date. Design-Builder shall substantially 
complete the Work no later than the date set forth in the Guaranteed Maximum  
Price Amendment (“Scheduled Substantial Completion Date”), subject to 
adjustment in accordance with the General Conditions. 

 
B. Scheduled Final Acceptance Date.  Design-Builder shall achieve Final 

Acceptance no later than 90 days from Substantial Completion (“Scheduled Final 
Acceptance Date”), subject to adjustment in accordance with the General 
Conditions. 

 
3.4 Time of the Essence. The time limits for Substantial Completion and Final Acceptance 

are of the essence of the Contract. 
 

3.5 Delay Liquidated Damages. 
 

A. Application.  This paragraph 3.5 applies only to Phase 2 Services. 

B. Calculation of Delay Liquidated Damages. If Design-Builder does not meet the 
Scheduled Substantial Completion Date, Owner will suffer damages which are 
difficult to determine and accurately specify. To compensate Owner for those 
damages, if Substantial Completion has not occurred on or before the Scheduled 
Substantial Completion Date, then Design-Builder shall pay to Owner liquidated 
damages for each day until Substantial Completion is achieved, with the daily rate 
established in the Guaranteed Maximum  Price Amendment. 

 
C. Owner’s Rights to Offset. Owner shall have the right to deduct the Delay 

Liquidated Damages from any monies unpaid, otherwise due, or to become due to 
Design-Builder to demand and receive payment from Design Builder of such 
liquidated damages, and either party may initiate applicable dispute resolution 
procedures under Article 15 of the General Conditions to recover such liquidated 
damages. The deductions of such damages from any monies unpaid, otherwise due, 
or to become due shall be in addition to retainage under the Contract Documents. 
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Owner has the discretion to allow Delay Liquidated Damages to accrue without 
collecting and by doing so does not waive any rights to collect them at a later time. 

 

D. Liquidated Damages Not Penalty. The Parties acknowledge, recognize, and agree 
on the following: 
1. because of the unique nature of the Project, it is difficult or impossible to 

determine with precision the amount of damages that would or might be 
incurred by Owner as a result of Design-Builder’s failure to achieve Substantial 
Completion on or before the Scheduled Substantial Completion Date; and 

2. any sums which would be payable as Delay Liquidated Damages are in the 
nature of liquidated damages, and not a penalty, and are fair and reasonable and 
such payment represents a reasonable estimate of fair compensation for the 
losses that may reasonably be anticipated from such failure, and shall, without 
duplication, be the sole and exclusive measure of damages with respect to any 
failure by Design-Builder to achieve Substantial Completion on or before the 
Scheduled Substantial Completion Date; and 

3. that, in recognition of the acknowledgments above, Design-Builder is expressly 
estopped from arguing, and waives any rights it may have to argue, that the 
Delay Liquidated Damages are a penalty and that they are not enforceable; and 

4. that the provisions for Delay Liquidated Damages are not intended to excuse 
Design-Builder from liability for any other breach of its obligations under the 
Contract Documents or affect any other remedy Owner has under the Contract 
or as a matter of law. 

 
Article 4  

Phase 1 Compensation and Phase 2 Contract Price 
 

4.1 Compensation for Phase 1 Services.  Owner shall pay Design-Builder for the Phase 1 
Services the sum set forth in Exhibit 4.1. 

 
4.2 Phase 2 Contract Price. 
 

A. Owner shall pay Design-Builder in accordance with the General Conditions a 
contract price (“Contract Price”) equal to the amount set forth in the Guaranteed 
Maximum Price Amendment (“GMP Amendment”). The Contract Price is subject 
to adjustments made in accordance with Article 9 of the General Conditions. 

 
B. The Contract Price is deemed to include all sales, consumer, use, employment- related 

and other taxes mandated by applicable Laws and Regulations or that result from 
the performance of the Work. 

 
C. Risk Items.  Risk Items and their corresponding values will be set forth in the 

GMP Amendment and will be included in the Contract Price.  The GMP 
Amendment will, at a minimum, describe: (a) the items for which Risk Items may 
be used, (b) the process by which the amounts are accessed during the project, and 
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(c) how any unspent amounts will be allocated at project closeout.  Article 8 of this 
document provides the required contents and process for developing the GMP 
Amendment.   

 
Article 5  

Payment Procedures 
 

5.1 Submittal and Processing of Payments. 
 

A. Design-Builder shall submit, and Owner will process, Applications for Payment in 
accordance with Article 13 of the General Conditions. 

 
B. All Applications for Payment shall include the purchase order number for this 

Contract and shall follow the same format as shown on the Application for Payment 
provided in the Contract Documents.  For Phase 2 Services Design-Builder shall 
include the wage information required under Exhibit 9.1.  

 
C. Failure of Design-Builder to follow the instructions set forth in the Contract 

Documents regarding a proper Application for Payment and acceptable services 
may result in an unavoidable delay in payment by Owner. 

 
 

D. Any early payment discount offered by Design-Builder shall be clearly indicated 
on the Application for Payment), including the percentage of the discount and the 
time period for which the discount is valid. Owner reserves the option to accept 
such early payment discounts. 

 
5.2 Progress Payments 

 

A. Payments for the Phase 1 Services. Owner shall make progress payments for the 
Phase 1 Services within the time set forth in paragraph 5.4 below after Owner’s 
receipt of each properly submitted and accurate Application for Payment submitted 
in accordance with paragraph 13.02 of the General Conditions. All such payments 
will be measured by Exhibit 4.1 (Compensation for Phase 1 Services), pursuant to 
paragraph 13.01 of the General Conditions and shall reflect the total of payments 
previously made and amounts properly withheld under paragraph 13.03 of the 
General Conditions. 

 
B. Payments for Work Performed after the Effective Date of the Guaranteed 

Maximum  Price Amendment.  
 

1. For Work performed after the Effective Date of the Guaranteed Maximum  
Price Amendment, Owner shall make progress payments within the time set 
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forth in paragraph 5.4 below after Owner’s receipt of each properly submitted 
and accurate Application for Payment submitted in accordance with paragraph 
13.02 of the General Conditions. All such payments will be measured by the 
Schedule of Values, pursuant to paragraph 13.01 of the General Conditions, 
and shall reflect the total of payments previously made and amounts properly 
withheld as retainage, as set forth below, and under the paragraph 13.03 of the 
General Conditions. 
 

2. Owner will make progress payment in an amount equal to 95% of Work 
completed and materials and equipment not incorporated in the Work in place 
but delivered and suitably stored on Site, less in each case the aggregate of 
payments previously made. Owner will hold the remaining 5% as retainage. In 
no event shall payments for materials and equipment stored exceed 95% of the 
value of the related cost for the specific item of work in place shown in the 
schedule of values regardless of the stated value of the materials or equipment. 
Owner will pay an amount equal to 95% of materials and equipment not 
incorporated in the work stored offsite if stored in a manner acceptable to 
Owner, as stated above for on-site stored materials. When payment to Design-
Builder is made for stored materials and equipment, Design-Builder shall 
submit invoices marked paid by the supplier with the next month's request for 
payment to document that Design-Builder has paid for said materials and 
equipment or the previously paid amount for stored materials shall be deducted 
from any remaining payment(s) or retainage for any stored materials not so 
properly documented. 

 
5.3 Final Payment. Upon Final Acceptance of the Work in accordance with paragraph 13.08 

of the General Conditions, Owner shall pay the remainder of the Contract Price as provided 
in paragraph 13.08. 
 

5.4 Date of Payment. Owner will make payment for all goods and services in a timely manner 
as provided in Part VII of Chapter 218, Florida Statutes, known as the Local Government 
Prompt Payment Act.   
 

Article 6 
Design-Builder’s Representations 

 

Design-Builder shall be deemed to have made the following representations with its submission of the 
Guaranteed Maximum  Price Proposal and the execution of the Guaranteed Maximum  Price 
Amendment: 

 
6.1 Understanding.  Design-Builder has examined, carefully studied, and thoroughly 

understands the Contract Documents and the Reference Documents associated with the Work 
covered by a Guaranteed Maximum  Price Proposal and Guaranteed Maximum  Price 
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Amendment. 
 

6.2 Site conditions. Design-Builder has reviewed the Site and the documents identified in 
Exhibit 6.2 and is satisfied as to the general, local, and Site conditions that may affect cost, 
progress, and performance of the Work covered by the Guaranteed Maximum Price 
Proposal and Guaranteed Maximum Price Amendment.  
 

6.3 Laws and Regulations. Design-Builder understands all Laws and Regulations that may 
affect cost, progress, and performance of the Work covered by the Guaranteed Maximum  
Price Proposal and Guaranteed Maximum  Price Amendment. 
 

6.4 Nature of work.  Design-Builder is aware of the general nature of work to be performed 
by Owner and others at the Site that relates to the Work as indicated in the Contract 
Documents. 
 

6.5 Correlation.  Design-Builder has correlated the Contract Documents with the information 
known to Design-Builder, information and observations obtained from visits to the Site, 
reports and drawings identified in the Contract Documents, and all additional 
examinations, investigations, explorations, tests, studies, and data that Design-Builder 
believes is necessary to perform the Work. 
 

6.6 Discrepancies. Design-Builder has reviewed all available information and data shown or 
indicated in this Agreement and has given the Authority written notice of all conflicts, 
errors, ambiguities, or discrepancies that Design-Builder has discovered in the Contract 
Documents and the Authority’s written resolution thereof, if any, is acceptable to Design-
Builder. 
 

6.7 Sufficiency.  The Contract Documents are generally sufficient to indicate and convey 
understanding of all terms and conditions for performance and furnishing of the Work 
covered by the Guaranteed Maximum  Price Proposal and Guaranteed Maximum  Price 
Amendment. 
 

6.8 Obligations.  Design-Builder shall be bound by and shall perform its obligations in full 
compliance with the Contract Documents. 

 
6.9 Authority.  Design-Builder has the full power and authority to execute and deliver this 

Agreement and to incur and perform the obligations provided for herein, all of which have 
been duly authorized by all proper and necessary actions of the governing entity of Design-
Builder.  Design-Builder is duly authorized to conduct business in the State of Florida. 

 
6.10 Accuracy of RFP Response. All the information provided by Design-Builder in response 

to the Request for Proposals for the Project was true and accurate when Design-Builder 
submitted it to the Authority and has not materially changed as of  the Effective Date of this 



Page 8 of 29  

Agreement. 
 

6.11 Expertise. Design-Builder has special expertise in the type of professional services to be 
provided under this Agreement and Design-Builder acknowledges that such representations 
were a material inducement to the Authority to enter into this Agreement with Design-
Builder. 

 
6.12 Valid Agreement. This Agreement is a valid, binding, and enforceable obligation of 

Design-Builder, and does not violate any law, rule, regulation, contract, or agreement 
otherwise enforceable by or against Design-Builder except as it may be limited by 
bankruptcy, insolvency, reorganization, or other similar laws affecting the rights of 
creditors generally. 

 
6.13 Scrutinized Companies.  Design-Builder certifies that it is in compliance with section 

287.135, Florida Statutes.  The Authority may terminate this Agreement if Design-Builder 
is found to be out of compliance with this statute.  Design-Builder certifies that (1) it is not 
on any of the following lists: Scrutinized Companies with Activities in Sudan, Scrutinized 
Companies with Activities in Iran Terrorism Sectors, or Scrutinized Companies that 
Boycott Israel, and (2) it is not engaged in business operations in Cuba or Syria.  The 
Authority may terminate this Agreement if Design-Builder is found to have been placed 
on the Scrutinized Companies that Boycott Israel List or is engaged in a boycott of Israel.  
The Authority may terminate this Agreement if Design-Builder is found to have submitted 
a false certification as provided under section 287.135(5), Florida Statutes or has been place 
on a list created pursuant to section 215.473, Florida Statutes relating to scrutinized active 
business operations in Iran.  Design-Builder acknowledges the remedies provided in 
subsection 287.135(5), Florida Statutes against anyone found to have submitted a false 
certification including civil penalties.     
 

6.14 Public Entity Crimes.  Design-Builder understands the requirements of sections 287.132 
and 287.133, Florida Statutes.  Neither Design-Builder nor any of its Affiliates are 
currently on the convicted vendor list for public entity crimes maintained by the Florida 
Department of Management Services and neither of them has been on the convicted vendor 
list within the past 36 months.  Design-Builder is in full compliance with sections 287.132 
and 287.133, Florida Statutes, will remain in compliance with them throughout the term of 
this Agreement, and will notify the Authority if it becomes non-compliant.   

 
6.15 E-Verify.  Design-Builder is in compliance with section 448.095, Florida Statutes.  As 

required by subsection 448.095(5)(a), Florida Statutes, Design-Builder has registered with 
and uses the E-Verify System to verify the work authorization status of all newly hired 
employees.   As required by subsection 448.095(5)(b), F.S. Design-Builder shall require 
any subcontractors to provide the Design-Builder with an affidavit stating that the 
subcontractor does not employ, contract with, or subcontract with an unauthorized alien. 
The Design-Builder shall maintain a copy of such affidavit for the duration of the contract. 
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6.16 Truth-in Negotiation.  Design-Builder’s execution of this Agreement constitutes a truth-in-

negotiation certificate certifying that wage rates and other factual unit costs supporting the 
compensation are accurate, complete, and current at the time of contracting as required by 
subsection 287.055(5)(a), Florida Statutes.  Design-Builder will continuously comply with 
subsection 287.055(5)(a), Florida Statutes and will adjust the original contract price and 
any additions thereto to exclude any significant sums by which the Authority determines 
the contract price was increased due to inaccurate, incomplete, or noncurrent wage rates 
and other factual unit costs. All such contract adjustments must be made within 1 year 
following the end of the contract. 

 
6.17 No Contingent Fees.   As required by subsection 287.055(6), Florida Statutes, Design-

Builder has not employed or retained any company or person, other than a bona fide 
employee working solely for the Design-Builder or its Design Subconsultant to solicit or 
secure this Agreement and that he or she has not paid or agreed to pay any person, 
company, corporation, individual, or firm, other than a bona fide employee working solely 
for the Design-Builder or its Design Subconsultant any fee, commission, percentage, gift, 
or other consideration contingent upon or resulting from the award or making of this 
Agreement.  If Design-Builder breaches or violates this provision, the Authority has the 
right to terminate this Agreement without liability and, at its discretion, to deduct from 
Design-Builder’s compensation, or otherwise recover, the full amount of such fee, 
commission, percentage, gift, or consideration. 

 
Article 7  

Contract Documents 
 

7.1 Contract Documents. The Contract Documents consist of the following: 
 

A. This Agreement including all the Exhibits; 
 
B. Project Performance Criteria, as set forth in Exhibit 7.1. 

 
C. The General Conditions;  

 
D. The Supplementary Conditions; 

 
E. The Request for Proposals for the Project dated ____________, 2024 and Design-

Builder’s response to it (“the RFP and response”);  
 

F. The following, which shall be designated, completed, delivered, prepared, or issued 
after the Effective Date of the Agreement and are not attached hereto: 
1. Any and all written amendments (other than the Guaranteed Maximum  Price 

Amendment), Change Orders, Work Change Directives, and Field Orders 
amending, modifying, or supplementing the Contract Documents. 
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2. The Guaranteed Maximum  Price Amendment executed in accordance with Article 
8 below; 

3. The Final Drawings and Specifications, which shall be developed, submitted, and 
acted upon pursuant to paragraph 6.17 of the General Conditions. 

 
7.2 Amending the Contract Documents. The Contract Documents may only be amended, 

modified, or supplemented as provided in Article 8 hereof with respect to the Guaranteed 
Maximum Price Amendment, and as provided in paragraph 3.04.A of the General 
Conditions for any other amendment, modification, or supplementation. 

 

7.3 Order of Precedence of the Contract Documents. The following order of 
precedence shall apply in the case of direct, irresolvable conflicts between or among 
Contract Documents: 

 
A. Written amendments signed by the Parties (other than the Guaranteed 

Maximum  Price Amendment) with those of a later date taking precedence; 
 

B. Work Change Directives, Change Orders, and Field Orders with those of a later date 
taking precedence; 
 

C. The Guaranteed Maximum Price Amendment; 
 

D. This Agreement, including all Exhibits; 
 

E. The Supplementary Conditions; 
 

F. The General Conditions; 
 

G. The Final Specifications;  
 

H. Final Drawings; and 
 

I. The Project Performance Criteria. 
 

Article 8 
Guaranteed Maximum  Price Proposal and  

Guaranteed Maximum  Price Amendment Process 
 

8.1 Submission of Guaranteed Maximum Price Proposal. Upon written authorization by 
Owner, Design-Builder shall submit a proposal for the Final Design and Construction (Phase 
2) Services. Design-Builder shall produce a format for the Guaranteed Maximum Price 
Proposal, including the format of supporting documentation and line items of the Work, 
and provide it to Owner for review and approval. At a minimum, the support 
documentation must include a complete line-item cost estimate indicating the itemized 
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costs that comprise the total proposal amount. The parties must agree on the format of the 
Guaranteed Maximum  Price Proposal at least 60 days before Design-Builder submits it.  

 
8.2 Contents of Guaranteed Maximum Price Proposal. Design-Builder shall include the 

following in the Guaranteed Maximum Price Proposal, unless the parties agree otherwise: 
 

A. A proposed Guaranteed Maximum Price. 
 

B. A complete list of the Guaranteed Maximum Price Proposal Documents. At a 
minimum, Design-Builder shall provide the documentation described in this paragraph 
8.2.  
 

C. A list of the assumptions and clarifications made by Design-Builder in the preparation 
of the proposal, which list is intended to supplement the information contained in the 
Guaranteed Maximum Price Proposal Documents. 
 

D. The following schedules: 
1. A progress schedule indicating the times (numbers of days or dates) for starting 

and completing the various stages of the Work, including the Scheduled 
Substantial Completion Date upon which the proposal and progress schedule is 
based. 

2. The Design-Builder shall use project management software approved by Owner 
for creating and updating all progress schedules and reports. 

3. A Schedule of Submittals which lists each required Submittal and the times for 
submitting, reviewing, and processing each Submittal. 

4. A Schedule of Values for all the Work which will include quantities and prices of 
items which when added together equal the Contract Price and subdivides the 
Work into component parts in sufficient detail to serve as the basis for progress 
payments during performance of the Work. Such prices must include an 
appropriate amount of overhead and profit applicable to each item of Work. 

5. A cash flow projection estimating that portion of the Contract Price to be due 
during each month of performance. 

 
E. If applicable, a list of Risk Items and values, and a complete description of their basis 

as follows:   
1. The Contract Price set forth in the GMP Amendment will include an itemized list 

of Owner Risk Items and Design-Builder Risk Items.  Risk Items describe those 
anticipated items and values which the parties expect could be needed, but for 
which the extent or amount has not been quantified at the time of the GMP 
Amendment.  Each Risk Item identifies a project risk above what has been included 
in the baseline cost for the work.  A Risk Register will list each Risk Item and the 
predicted reasonable amount it could cost and will provide the basis for developing 
the amount.   The Risk Items listed on the Risk Register will also be shown on the 
GMP Schedule of Values “Risk Items” section. 

2. The parties have carefully considered the items and costs that could affect this 
project.  However, unforeseen items for unexpected or extra work needed to the 
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complete the project could occur other than those items listed in the Risk Register.  
Such items will be considered contingency cost overruns and will be documented 
in a Change Order.   

3. For each Risk Item shown on the Risk Register Design-Builder will submit invoices 
and Owner will only pay for actual costs incurred.  Design-Builder is not required 
to use any or all of the amounts listed for any Risk Item.  Any amounts remaining 
at the end of the Project will be savings to the Owner or shared by the parties as 
provided in the GMP Amendment.  

4. “Owner Risk Items” are those items for which Owner will bear the risk.  If the cost 
of any Owner Risk Item exceeds the cost shown on the Risk Register, Owner will 
determine whether and how much additional money it will spend on that item and 
that additional cost will be reflected in a Change Order.  Design-Builder will not 
perform any work on an Owner Risk Item without first obtaining written 
authorization to proceed from Owner.  The basis for the values for Owner Risk 
Items is contained in the Risk Register but is not a guarantee by Design-Builder 
that the Risk Item in question can be performed for the Risk Item Value.  

5. “Design-Builder Risk Items” are those items for which Design-Builder will bear 
the risk.  Design Builder is responsible for completing the item for the cost 
indicated.  Design-Builder will have full control of the amounts identified for all 
Design-Builder Risk Items.  If one Design-Builder Risk Item has a cost overrun, 
Design-Builder may use unused funds from another Design-Builder Risk Item to 
cover those costs. The calculations provided with the Risk Register merely explain 
the method by which Design-Builder developed the cost for each item but have no 
effect on the total amount of Design-Builder Risk amounts available for use by the 
Design-Builder at its discretion. 

 
F. If applicable, a schedule of alternate prices. 

 
G. If applicable, a schedule of unit prices. 

 
H. If applicable, a statement of Additional Services which may be performed but 

which are not included in the Guaranteed Maximum Price and which, if performed, 
shall be the basis for an increase in the Guaranteed Maximum Price and/or Scheduled 
Substantial Completion Date. 
 

I. A list of Subcontractors and Suppliers whose proposals have been accepted by 
Owner. 

 
J. An updated letter from its surety or sureties verifying that Design-Builder has 

bonding capacity in the amount of the Guaranteed Maximum Price. 
 

K. The time limit for acceptance of the proposal, which shall include an adequate 
number of days for approval of the Guaranteed Maximum Price Amendment by the 
Owner’s Governing Board. 
 

L. All bid documentation received from Subcontractors and Suppliers that are used as 
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the basis for the Design-Builder’s price proposal. 
 

 
M. The Design-Builder’s proposed fee for performing the Work. 

 
N. A line-item cost estimate for all General Conditions costs, including all labor and 

materials cost elements. 
 

O. A line-item cost estimate for all direct construction costs, including all labor, 
materials, subcontractor, and supplier cost elements. 
 

P. A description of the scope of services, and a breakdown of the corresponding fee, for 
start-up, training, and commissioning services to be provided by the Design-Builder. 
 

Q. A description of the scope of services, and a breakdown of the corresponding fee, for 
professional services to be provided by the Design-Builder, including but not limited 
to final design, engineering services during construction, and materials testing/quality 
control. 

 
8.3 Owner’s Review of  Proposal.  After  submission of a proposal, Design-Builder and 

Owner shall meet to discuss and review it, negotiate in good faith, and attempt to reach 
agreement on it. Design-Builder shall provide such information as Owner may reasonably 
request relative to the proposal and must provide all information that formed the basis for 
the Guaranteed Maximum Price to Owner on an “open book” basis. 

 
8.4 Acceptance of Guaranteed Maximum Price Proposal. If Owner accepts the Guaranteed 

Maximum Price Proposal, as may be amended by Design-Builder based on discussions 
with Owner, the Guaranteed Maximum Price Proposal shall be incorporated into the 
Contract Documents by the Guaranteed Maximum Price Amendment, approved by the 
Owner’s Governing Board, and duly executed by both Parties. 
 

8.5 Owner’s Rights if Parties Fail to Reach Agreement on Proposal. If the Parties are unable 
to reach an agreement on the Guaranteed Maximum Price Proposal within the time limit 
for acceptance specified in the proposal, as may be extended by the mutual agreement of 
the Parties, the Proposal shall be deemed withdrawn and of no effect. In such event, Owner 
and Design-Builder shall meet and confer as to how the Project will proceed, with Owner 
having the following options: 

 
A. Owner may suggest modifications to the proposal, whereupon, if such modifications 

are accepted in writing by Design-Builder, the Guaranteed Maximum Price Proposal 
shall be deemed accepted, and the Parties shall proceed in accordance with paragraph 
8.4 above; 

 
B. Owner may authorize Design-Builder to continue to advance the final design of the 
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Project under this Agreement or as an Additional Service, as applicable; or 
 

C. Owner may terminate this Agreement for convenience in accordance with paragraph 
14.03 of the General Conditions, having the right, among other things, to exercise its 
available options to perform the final design and construction with parties other than 
Design-Builder. The Design-Builder acknowledges that the Owner’s ability to 
successfully complete the Project may be significantly impacted if Owner elects to 
terminate Design-Builder’s services at the end of the Phase 1 Services phase, rather 
than proceeding to the Phase 2 Services phase, and certain design subconsultants are 
not available to continue working on the Project. Consequently, Design-Builder hereby 
agrees that if Owner terminates Design-Builder for any reason, Owner will have the 
right to contract directly with such design subconsultants for design-related services on 
this Project, and Design-Builder shall take such steps as are reasonably necessary to 
enable Owner to implement such relationship. 

 
8.6 Design/ Builder’s Rights if Owner Fails to Act. If Owner fails to exercise either of its 

options under subparagraphs 8.5.A. or 8.5.B. above in a reasonable period of time, Design-
Builder may give written notice to Owner that it intends to suspend performance of the 
Work in accordance with subparagraph 14.04.B of the General Conditions. 

8.7 Completion of Phase 1 Services. Design-Builder shall be deemed to have completed its 
obligations to perform the Phase 1 Services under this Agreement upon the earlier to 
occur of: (1) execution by Owner and Design-Builder of a Guaranteed Maximum Price 
Amendment for the completion of the Work; or (2) Owner’s exercise of its options under 
paragraph 8.5 above.  

 
Article 9  

Miscellaneous 
 

9. Miscellaneous. 

9.1 Additional Federal and State Conditions. Because this project may be partially 
funded with federal and state funds, the conditions contained in Exhibit 9.1 apply 
to this Contract.   

9.2 Counterparts.  This Agreement may be executed in one or more counterparts, each 
of which shall be deemed an original, but all of which together shall constitute one 
and the same instrument. A photocopy, electronic or facsimile copy of this 
Agreement and any signatory hereon shall be considered for all purposes as 
original. 

9.3 Records.  

A. Duty to Maintain and Provide Records. Design-Builder shall keep and maintain 
all public records required to perform services under this Contract as required by 
Chapter 119, Florida Statutes.  All analyses, data, documents, models, modeling, 
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reports, and tests performed or utilized by Design-Builder shall be made available 
to the Authority upon request and are considered public records in accordance 
with Chapter 119, Florida Statutes, unless they are exempt under the Law.   

B. IF DESIGN-BUILDER HAS QUESTIONS REGARDING THE 
APPLICATION OF CHAPTER 119, FLORIDA STATUTES, 
TO THE DESIGN-BUILDER’S DUTY TO PROVIDE PUBLIC 
RECORDS RELATING TO THIS CONTRACT, CONTACT 
THE AUTHORITY’S CUSTODIAN OF PUBLIC RECORDS 
AT  941-316-1776, EMAIL 
PEACERIVER@REGIONALWATER.ORG, OR MAIL 9415 
TOWN CENTER PARKWAY, LAKEWOOD RANCH, FL 
34202. 

C. Post Contract Responsibilities.  Upon completion of this Contract, Design-
Builder shall keep and maintain, at no cost, to the Authority, all public records 
produced under this Agreement in the possession of the Design-Builder or shall 
transfer them to the Authority.  If the Design-Builder transfers all public records 
to the Authority, Design-Builder shall destroy any duplicate public records.  If 
Design-Builder keeps and maintains public records after completion of the 
Contract, the Design-Builder shall meet all legal requirements for retaining public 
records including the rules and retention schedules adopted by the Division of 
Library and Information Services of the Department of State under Section 
119.021(2)(a), Florida Statutes.  All records stored electronically must be 
provided to the Authority upon request from the Authority in a format that is 
compatible with the information technology systems of the Authority. 

D. Exempt Records.  Design-Builder shall ensure that public records that are exempt 
from disclosure are not disclosed except as authorized by law.  Chapter 119, 
Florida Statutes describes records that are exempt from disclosure including 
building plans, blueprints, schematic drawings, and diagrams, which depict the 
internal layout and structural elements of a building, water treatment facility, or 
other structure.   

E. Trade Secrets.  Under Florida laws including Sections 119.071(1)(f) and 1004.22 
Florida Statutes, trade secrets are exempt from disclosure as a public record. If a 
records request is made of the Owner  for public disclosure of trade secrets owned 
by or licensed to the Design-Builder and the Design-Builder has clearly marked 
the record as “Trade Secret – Exempt from Public Disclosure” the Owner will 
advise the Design-Builder of such request. In the event a dispute arises regarding the 
records request, Design-Builder has the sole burden and responsibility to take all 
legal measures necessary to protect the record from disclosure.  

F. Audit Rights.   Design-Builder shall keep all books, records, files, plans, 
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drawings, and other documentation, including all electronically stored items, 
which concern or relate to the Services hereunder (collectively referred to herein 
as “Records”) for a minimum of three (3) years from the date of expiration or 
termination of this Agreement or as otherwise required by Law, which ever date 
is later. the Authority, or any duly authorized agents or representatives of the 
Authority, shall have the right to audit, inspect and copy all or such Records as 
often as they deem necessary during any such period of time. This right to audit, 
inspect and copy the Records shall include all Records of Subconsultants. 

G. This paragraph 9.3 shall survive the expiration or termination of this Contract. 

9.4 Entire Agreement.  The Contract Documents state the entire understanding between the 
parties and supersede any written or oral representations, statements, negotiations, or 
agreements to the contrary. Design-Builder recognizes that any representations, statements, 
or negotiations made by Owner staff or Owner consultants do not suffice to legally bind 
Owner in a contractual relationship unless they have been reduced to writing, approved, 
and signed by an authorized Owner representative. The Contract governs the relationship 
between the Authority and Design-Builder on the Project. 

9.5 Severability.  If any part of this Contract is for any reason invalid or unenforceable, the 
rest of the Contract remains fully valid and enforceable.   

9.6 No Third-Party Beneficiaries.  The rights and obligations in this Agreement shall inure 
solely to the parties hereto (their successors, assigns and legal representatives) and no other 
party shall have any rights or obligations under or by virtue of this Agreement. 

9.7 Applicable Law and Venue.  This Agreement shall be governed by and construed under 
the laws of the State of Florida.  Venue for any action under state law arising under this 
Agreement shall be in the Twelfth Judicial Circuit of Florida.  Claims justiciable in federal 
court shall be in the Middle District of Florida.  

9.8 Notices.  All notices or other communications permitted or required under this Agreement 
must be in writing and must be sent to the party at that party’s address set forth below or 
at whatever other address the party specifies in writing.  Notices must be personally 
delivered, sent by certified or registered mail, sent by overnight courier, postage prepaid, 
or sent to all email addresses listed below for each party.   

 
If to the Authority: 
 
Mike Coates, Executive Director 
Peace River Manasota Regional Water Supply Authority 
9415 Town Center Parkway 
Lakewood Ranch, Florida  34202  
 
Mike Coates mcoates@regionalwater.org 
Terri Holcomb tholcomb@regionalwater.org 
Mike Knowles mknowles@regionalwater.org 

mailto:mcoates@regionalwater.org
mailto:tholcomb@regionalwater.org
mailto:mknowles@regionalwater.org
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Ford Ritz fritz@regionalwater.org 
 
If to Design-Builder: 
 
________________________ 
________________________ 
________________________ 
________________________ 
________________________ 
________________________ 
 
 

9.9 No Construction Against Drafting Party.  Each party acknowledges that it has carefully 
reviewed and understands this Agreement and has had an opportunity to review it with 
counsel of its choosing.  This Agreement shall not be construed more strongly against any 
party, regardless of who drafted or prepared it.     

9.10 Communications. The Design-Builder’s communications with the Authority shall be 
limited to the Authority’s Executive Director and designated staff. Communications with 
the Authority’s Board Members are prohibited, except with the prior permission of the 
Authority’s Executive Director or at a duly noticed public board meeting.  Any such 
prohibitive communications shall be deemed to be a material breach of this Agreement by 
Design-Builder. This provision does not prohibit or limit contacts by or on behalf of the 
Authority Board Members with Design-Builder. 

9.11 Interpretation.  All words used herein in the singular shall extend to and include the plural, 
and the use of any gender shall extend to and include all genders. Unless the context requires 
otherwise:  The term “include” contemplates “including but not limited to.”  The terms 
“hereof,” “herein,” “hereunder” and similar terms in this Agreement refer to this 
Agreement as a whole and not to any particular provision of this Agreement. 

9.12 Time is of the Essence.  Time is of the essence of this Agreement and each of its provisions. 

9.13 Contest of Authority Decisions. The Authority shall decide all questions, difficulties, and 
disputes of any nature whatsoever that may arise under or by reason of this Agreement, the 
prosecution and fulfillment of the Services called for hereunder, or the character, quality, 
amount, or value thereof. The decision of the Authority upon all such claims, questions or 
disputes shall be final and binding if not contested by Design-Builder in a written notice 
delivered to the Authority within seven days after Design-Builder’s receipt of written 
notice from the Authority concerning such decision. 

9.14 Survival.  All representations, warranties, guarantees, indemnifications, made or given in 
this Contract will survive Final Acceptance, final payment, and completion or termination 
of the Contract.  

9.15 Waiver.   Unless expressly stated in writing, no action or inaction by a party shall be 

mailto:fritz@regionalwater.org
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considered a waiver of the other party’s duty to comply with any representation, warranty, 
or responsibility under this Agreement. 

9.16 Independent Contractor.  Design-Builder is retained by the Authority only for the purposes 
and to the extent set forth in this Agreement, and its relationship with the Authority is that 
of an independent contractor. Design-Builder has the discretion to select the means and 
methods of performing such services, subject to the requirement that it perform the services 
required hereunder competently and professionally in accordance with the applicable 
professional standards and otherwise comply with the terms of this Agreement.  Design-
Builder is fully responsible for the employment, direction, supervision, compensation, and 
control of all persons employed or retained by Design-Builder.  Neither Design-Builder 
nor any DB-Related Entity shall be considered as being an employee or agent of the 
Authority and they are not entitled to any employment benefits from Owner. Design-
Builder expressly and voluntarily waives and agrees not to make any claim to participate 
in any of Owner’s employee benefits or benefit plans should Design-Builder or any of its 
officers, agents, or employees be adjudicated for any reason to be an employee of Owner. 

9.17 Waiver of Jury Trial.  To the extent permitted by applicable law, Design-Builder and the 
Authority irrevocably waive any right to trial by jury in any legal proceeding arising out of 
or relating to this Agreement or any of the transactions contemplated by it. Neither the 
Authority nor Design-Builder or any successor thereof will seek a trial by jury in any action 
or proceeding (whether at law or in equity, whether direct or collateral, whether in contract 
or in tort) arising out of or related to this Agreement or the relationship created by it. 
Neither the Authority nor Design-Builder shall seek to consolidate any action or 
proceeding in which trial by jury has been waived with any other action or proceeding in 
which a jury trial cannot be or has not been waived.  

9.18 No Discrimination.  Design-Builder hereby assures that no person will be excluded on the 
grounds of race, color, creed, national origin, handicap, age, or sex, from participation in, 
denied the benefits of, or be otherwise subjected to discrimination in any activity under this 
Contract. Design-Builder shall take all measures necessary to effectuate these assurances. 

9.19 No Lobbying.  Under section 216.347, Florida Statutes, Design-Builder is prohibited 
from the expenditure of any funds under this Contract to lobby the legislature, the judicial 
branch, or another agency. 
 

9.20 Computation of Times.  When any period of time is referred to in the Contract Documents 
by days, it will be computed based on calendar days and will exclude the first and include 
the last day of such period. If the last day of any such period falls on a Saturday or Sunday 
or on a day made a legal holiday by the law of the applicable jurisdiction, such day will be 
omitted from the computation. 
 

9.21 Cumulative Remedies.  The duties and obligations imposed by this Contract and the rights 
and remedies available to the parties are in addition to and are not to be construed in any 
way as a limitation of, any rights and remedies available to any or all of them which are 
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otherwise imposed or available by: 1) Laws and Regulations; or 2) any special warranty or 
guarantee; or 3) other provisions of the Contract Documents. The provisions of this 
paragraph will be as effective as if repeated specifically in the Contract Documents in 
connection with each particular duty, obligation, right and remedy to which they apply. 

 
9.22 Advertising.  No advertising is permitted on any part of the Site. Owner has sole 

discretion concerning whether to allow any news or press releases pertaining to the 
services, work product(s), or performance of Design-Builder under this Contract or the 
Project. 

 
9.23 No Solicitation of Employees.  Design-Builder and Owner shall not directly or indirectly, 

or through any other person, agency, company, or organization solicit employees of the 
other party to undertake employment with it, its parent company, or any subsidiary 
company or any affiliated company during the performance of this Contract and for a 
period of one (1) year thereafter (the “non-solicitation period”). The parties acknowledge 
that actual or threatened violations of this paragraph may give rise to irreparable injury to 
the other party, inadequately compensable in damages and, therefore, either party may seek 
and obtain injunctive relief against the breach or threatened breach of the other party’s 
obligations and undertakings thereunder, in addition to any other legal remedies which 
may be available. This paragraph will survive the termination of this Agreement. Violation 
of this paragraph during the non- solicitation period will be deemed a material breach of 
contract. 

 
9.24 No Right to Assign.  Design-Builder shall not assign, delegate, or otherwise transfer its 

rights and obligations as set forth in this Contract without the prior written consent of 
Owner. Any attempted assignment in violation of this paragraph will be null and void. 

 
9.25 No Right to Pledge Credit.  Design-Builder shall not pledge Owner’s credit or make Owner 

a guarantor of payment or surety for any contract, debt, obligation, judgment, lien, or any 
form of indebtedness. 

9.26 SDN List.  Design-Builder, by its execution of this Contract, acknowledges and attests that 
neither it, nor any DB-Related Entity, is included on the list of specially designated 
nationals and blocked persons (SDN list) which is administered by the U.S. Department of 
Treasury, Office of Foreign Assets Control to enforce economic and trade sanctions. 
Design-Builder accepts that this Contract will be either void by Owner or subject to 
immediate termination by Owner in the event there is any misrepresentation by Design-
Builder. Owner, in the event of such termination, shall not incur any liability to Design-
Builder for any Work or materials furnished. 

9.27 Waiver of Consequential Damages.  Design-Builder and Owner waive claims against each 
other for consequential damages arising out of or relating to this Agreement including but 
not limited to losses of use, profits, business, reputation, or financing.  This waiver of 
consequential damages does not affect the payment of liquidated damages as provided in 
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this Agreement.  

9.28 Limitation.  To the fullest extent permitted by law, and notwithstanding any other provision 
of this Agreement, the total liability, in the aggregate, of Design-Builder and any DB-
Related Entity to Owner and anyone claiming by, through or under Owner, for any and all 
claims, losses, liabilities, costs, or damages whatsoever arising out of, resulting from, or in 
any way related to, the Project or this Agreement from any cause, including but not limited 
to the negligence, indemnity, professional errors or omissions, strict liability, breach of 
contract, or warranty (express or implied) will not exceed 100%  of the Contract Price.  The 
parties agree that specific consideration has been given by the Design-Builder for this 
limitation and that it is deemed adequate. 

The parties have caused their duly qualified representatives to execute this Agreement on the  

 

 

[The remainder of this page is intentionally blank] 
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dates set forth below. 

 
Witnesses: 
 
_________________________________ 
Signature  
 
_________________________________ 
Print name 
 
_________________________________ 
Print title 
_________________________________ 
Date 
 
_________________________________ 
Signature  
 
_________________________________ 
Print name 
 
_________________________________ 
Print title 
_________________________________ 
Date 
 

Design-Builder: 
 
___________________________________ 
Firm Name 
 
____________________________________ 
Signature  
 
____________________________________ 
Print name 
 
____________________________________ 
Print title 
 
____________________________________ 
Date 
 
 
 

Attest: 
 
__________________________________ 
Signature  
 
__________________________________ 
Print name 
 
__________________________________ 
Print title 
 
___________________________________ 
Date 
 
Approved as to Form: 
 
__________________________________ 
General Counsel 

Peace River Manasota Regional Water 
Supply Authority: 
 
 
____________________________________ 
Signature  
 
____________________________________ 
Print name 
 
____________________________________ 
Print title 
 
____________________________________ 
Date 
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EXHIBIT 1.1 
 

DESIGN-BUILDER’S 
PHASE 1 SERVICES 

 
 
 
 



Page 23 of 29  

 
 
 

 

EXHIBIT 3.2 
PHASE 1 SERVICES 

MILESTONES 
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EXHIBIT 4.1 
COMPENSATION FOR 

PHASE 1 SERVICES 
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EXHIBIT 6.2 
LIST OF DOCUMENTS 
THAT OWNER WILL 

PROVIDE TO DESIGN-
BUILDER 

 
 



Page 26 of 29  

 
 

The following documents are provided to the Design-Builder by the Authority: 
 

A. Peace River Facility 24 MGD Expansion Design Criteria Report Oct 2023 
B. Peace River Facility 24 MGD Expansion Third Party Review Tech. Memo. Oct 2023 
C. Peace River Facility Capacity Optimization Study May 2022 
D. Peace River Water Treatment Facility Entrance Feb 2024  
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EXHIBIT 7.1 
PROJECT 

PERFORMANCE 
CRITERIA 

 
 
 
 

Performance Criteria  
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The Project is to increase the Peace River Facility FDEP permitted capacity by 24 MGD. The Additional 
Documents in the Information Packet contain the Peace River Facility 24-MGD Expansion Design 
Criteria Report (DCR). Additions to and modifications of the proposed Project as described in the DCR 
may occur during negotiations after the Authority selects a Design-Builder and during Phase 1 Design 
and Preconstruction development as appropriate. The DCR was prepared in accordance with Cooperative 
Funding Initiative (CFI) procedures as published by the Southwest Florida Water Management District 
(SWFWMD); although the Project does not have CFI funds committed at the time of this advertisement. 
 
The selected progressive design-build team must complete final design, permitting, 
construction, testing, commissioning, and turnover of the Project by December 21, 2027.  
 
The scope and fee for Phase 1 of the Project Scope will be presented to the Authority Board 
for consideration at the June 5, 2024, Authority Board meeting.  
 
The draft scope and Guaranteed Maximum Price (GMP) for Phase 2 of the Project Scope on 
the Project must be completed by March 7, 2025, and a final Authority approved scope and 
associated GMP prepared by March 19, 2025, for consideration at the April 2025 Authority 
Board meeting. 
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Requirements For Projects Using Federal Funds 
 

A. Requirements provided in 2 CFR Part 200 Appendix II.   Design-Builder shall comply 

with and shall ensure that all DB-Related Entities comply with the following requirements as 

provided in 2 CFR Part 200 Appendix II.  

 

1. Compliance with Air and Water Pollution laws.  Design-Builder shall comply with all 

applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 

U.S.C. 7401-7571q) and the Federal Water Pollution Control Act as amended (33 U.S.C. 

1251-1387).  Design-Builder shall notify the Authority of any violations under these laws 

that occur.  

 

2. Debarment and Suspension under System for Award Management (SAM).  Design-

Builder represents and affirms that it is not listed on the governmentwide exclusions in 

the System for Award Management (SAM), in accordance with the OMB guidelines at 2 

CFR 180 that implement Executive Orders 12549 (3 CFR part 1986 Comp., p. 189) and 

12689 (3 CFR part 1989 Comp., p. 235), “Debarment and Suspension.” SAM Exclusions 

contains the names of parties debarred, suspended, or otherwise excluded from receiving 

money from federal contracts, as well as parties declared ineligible under statutory or 

regulatory authority other than Executive Order 12549.   For more information see 

https://sam.gov/content/exclusions.  

 

3. No Lobbying.  Design-Builder shall comply with 31 U.S.C. 1352, as amended from time 

to time, which provides in part, “None of the funds appropriated by any Act may be 

expended by the recipient of a Federal contract, grant, loan, or cooperative agreement to 

pay any person for influencing or attempting to influence an officer or employee of any 

agency, a Member of Congress, an officer or employee of Congress, or an employee of a 

Member of Congress in connection with any Federal action. . .”  

 

4. Products Containing Recovered Materials.  Design-Builder shall comply with 2 CFR 

300.323 which requires compliance with section 6002 of the Solid Waste Disposal Act, 

as amended by the Resource Conservation and Recovery Act. The requirements of 

Section 6002 include procuring only items designated in guidelines of the Environmental 

Protection Agency (EPA) at 40 CFR part 247 that contain the highest percentage of 

recovered materials practicable, consistent with maintaining a satisfactory level of 

competition, where the purchase price of the item exceeds $10,000 or the value of the 

quantity acquired during the preceding fiscal year exceeded $10,000; procuring solid 

waste management services in a manner that maximizes energy and resource recovery; 

and establishing an affirmative procurement program for procurement of recovered 

materials identified in the EPA guidelines. 

 

https://sam.gov/content/exclusions
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5. Prohibited telecommunications and video surveillance services or equipment.  

Design-Builder shall comply with 2 CFR 200.216 entitled, Prohibition on procurement of 

certain telecommunications and video surveillance services or equipment.   

 

6. Purchase of materials produced in the United States.  Design-Builder shall comply 

and shall require its subcontractors to comply with 2 CFR 200.322 concerning purchase 

of materials produced in the United States.  Materials include but are not limited to iron, 

aluminum, steel, cement, and other manufactured products and are further defined in 2 

CFR 200.322.   

 

7. Equal Employment Opportunity.  Design-Builder shall comply with 41 CFR 60-1.4(b) 

which is incorporated by reference in this contract.  This federal regulation contains a 

number of requirements and prohibits discrimination against any employee or applicant 

for employment because of race, color, religion, sex, sexual orientation, gender identity, 

or national origin. 

 

8. Compliance with Davis-Bacon Act.  Design-Builder shall comply with the following 

provisions of the Davis-Bacon Act contained in 29 CFR § 5.5 (a)(1) – (10) and shall 

include the full text provided below in any subcontracts.   

(1)  Minimum wages.  

(i) All laborers and mechanics employed or working upon the site of the 

work (or under the United States Housing Act of 1937 or under the 

Housing Act of 1949 in the construction or development of the project), 

will be paid unconditionally and not less often than once a week, and 

without subsequent deduction or rebate on any account (except such 

payroll deductions as are permitted by regulations issued by the Secretary 

of Labor under the Copeland Act (29 CFR part 3)), the full amount of 

wages and bona fide fringe benefits (or cash equivalents thereof) due at 

time of payment computed at rates not less than those contained in the 

wage determination of the Secretary of Labor which is attached hereto and 

made a part hereof, regardless of any contractual relationship which may 

be alleged to exist between the Design-Builder and such laborers and 

mechanics. Contributions made or costs reasonably anticipated for bona 

fide fringe benefits under section 1(b)(2) of the Davis-Bacon Act on 

behalf of laborers or mechanics are considered wages paid to such laborers 

or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this 

section; also, regular contributions made or costs incurred for more than a 

weekly period (but not less often than quarterly) under plans, funds, or 

programs which cover the particular weekly period, are deemed to be 

constructively made or incurred during such weekly period. Such laborers 

and mechanics shall be paid the appropriate wage rate and fringe benefits 

on the wage determination for the classification of work actually 

performed, without regard to skill, except as provided in § 5.5(a)(4). 

https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iv)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(4)
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Laborers or mechanics performing work in more than one classification 

may be compensated at the rate specified for each classification for the 

time actually worked therein: Provided, That the employer's payroll 

records accurately set forth the time spent in each classification in which 

work is performed. The wage determination (including any additional 

classification and wage rates conformed under paragraph (a)(1)(ii) of this 

section) and the Davis-Bacon poster (WH-1321) shall be posted at all 

times by the Design-Builder and its subcontractors at the site of the work 

in a prominent and accessible place where it can be easily seen by the 

workers.  

(ii)  

(A) The contracting officer shall require that any class of laborers or 

mechanics, including helpers, which is not listed in the wage 

determination and which is to be employed under the contract shall be 

classified in conformance with the wage determination. The contracting 

officer shall approve an additional classification and wage rate and fringe 

benefits therefore only when the following criteria have been met:  

(1) The work to be performed by the classification requested is not 

performed by a classification in the wage determination; and  

(2) The classification is utilized in the area by the construction 

industry; and  

(3) The proposed wage rate, including any bona fide fringe 

benefits, bears a reasonable relationship to the wage rates 

contained in the wage determination.  

(B) If the Design-Builder and the laborers and mechanics to be employed 

in the classification (if known), or their representatives, and the 

contracting officer agree on the classification and wage rate (including the 

amount designated for fringe benefits where appropriate), a report of the 

action taken shall be sent by the contracting officer to the Administrator of 

the Wage and Hour Division, U.S. Department of Labor, Washington, DC 

20210. The Administrator, or an authorized representative, will approve, 

modify, or disapprove every additional classification action within 30 days 

of receipt and so advise the contracting officer or will notify the 

contracting officer within the 30-day period that additional time is 

necessary.  

(C) In the event the Design-Builder, the laborers or mechanics to be 

employed in the classification or their representatives, and the contracting 

officer do not agree on the proposed classification and wage rate 

(including the amount designated for fringe benefits, where appropriate), 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(ii)
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the contracting officer shall refer the questions, including the views of all 

interested parties and the recommendation of the contracting officer, to the 

Administrator for determination. The Administrator, or an authorized 

representative, will issue a determination within 30 days of receipt and so 

advise the contracting officer or will notify the contracting officer within 

the 30-day period that additional time is necessary.  

(D) The wage rate (including fringe benefits where appropriate) 

determined pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, 

shall be paid to all workers performing work in the classification under 

this contract from the first day on which work is performed in the 

classification.  

(iii) Whenever the minimum wage rate prescribed in the contract for a 

class of laborers or mechanics includes a fringe benefit which is not 

expressed as an hourly rate, the Design-Builder shall either pay the benefit 

as stated in the wage determination or shall pay another bona fide fringe 

benefit or an hourly cash equivalent thereof.  

(iv) If the Design-Builder does not make payments to a trustee or other 

third person, the Design-Builder may consider as part of the wages of any 

laborer or mechanic the amount of any costs reasonably anticipated in 

providing bona fide fringe benefits under a plan or program, Provided, 

That the Secretary of Labor has found, upon the written request of the 

Design-Builder, that the applicable standards of the Davis-Bacon Act have 

been met. The Secretary of Labor may require the Design-Builder to set 

aside in a separate account assets for the meeting of obligations under the 

plan or program.  

(2)    Withholding.  The Authority shall upon its own action or upon written 

request of an authorized representative of the Department of Labor 

withhold or cause to be withheld from the Design-Builder under this 

contract or any other Federal contract with the same prime Design-

Builder, or any other federally-assisted contract subject to Davis-Bacon 

prevailing wage requirements, which is held by the same prime Design-

Builder, so much of the accrued payments or advances as may be 

considered necessary to pay laborers and mechanics, including 

apprentices, trainees, and helpers, employed by the Design-Builder or any 

subcontractor the full amount of wages required by the contract. In the 

event of failure to pay any laborer or mechanic, including any apprentice, 

trainee, or helper, employed or working on the site of the work (or under 

the United States Housing Act of 1937 or under the Housing Act of 1949 

in the construction or development of the project), all or part of the wages 

required by the contract, the Authority may, after written notice to the 

Design-Builder, sponsor, applicant, or owner, take such action as may be 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(ii)(B)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(ii)(C)
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necessary to cause the suspension of any further payment, advance, or 

guarantee of funds until such violations have ceased.  

(3)    Payrolls and basic records.  

(i) Payrolls and basic records relating thereto shall be maintained by the 

Design-Builder during the course of the work and preserved for a period 

of three years thereafter for all laborers and mechanics working at the site 

of the work (or under the United States Housing Act of 1937, or under the 

Housing Act of 1949, in the construction or development of the project). 

Such records shall contain the name, address, and social security number 

of each such worker, his or her correct classification, hourly rates of wages 

paid (including rates of contributions or costs anticipated for bona fide 

fringe benefits or cash equivalents thereof of the types described in section 

1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours 

worked, deductions made and actual wages paid. Whenever the Secretary 

of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any 

laborer or mechanic include the amount of any costs reasonably 

anticipated in providing benefits under a plan or program described in 

section 1(b)(2)(B) of the Davis-Bacon Act, the Design-Builder shall 

maintain records which show that the commitment to provide such 

benefits is enforceable, that the plan or program is financially responsible, 

and that the plan or program has been communicated in writing to the 

laborers or mechanics affected, and records which show the costs 

anticipated or the actual cost incurred in providing such benefits. Design-

Builders employing apprentices or trainees under approved programs shall 

maintain written evidence of the registration of apprenticeship programs 

and certification of trainee programs, the registration of the apprentices 

and trainees, and the ratios and wage rates prescribed in the applicable 

programs.  

(ii)  

(A) The Design-Builder shall submit weekly for each week in which any 

contract work is performed a copy of all payrolls to the Authority for 

transmission to the United States Environmental Protection Agency 

(EPA). The payrolls submitted shall set out accurately and completely all 

of the information required to be maintained under 29 CFR 5.5(a)(3)(i), 

except that full social security numbers and home addresses shall not be 

included on weekly transmittals. Instead the payrolls shall only need to 

include an individually identifying number for each employee (e.g., the 

last four digits of the employee's social security number). The required 

weekly payroll information may be submitted in any form desired. 

Optional Form WH-347 is available for this purpose from the Wage and 

Hour Division Web site at 

http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iv)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(i)
http://www.dol.gov/esa/whd/forms/wh347instr.htm
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The prime Design-Builder is responsible for the submission of copies of 

payrolls by all subcontractors. Design-Builders and subcontractors shall 

maintain the full social security number and current address of each 

covered worker, and shall provide them upon request to the (write in name 

of appropriate federal agency) if the agency is a party to the contract, but 

if the agency is not such a party, the Design-Builder will submit them to 

the applicant, sponsor, or owner, as the case may be, for transmission to 

the (write in name of agency), the Design-Builder, or the Wage and Hour 

Division of the Department of Labor for purposes of an investigation or 

audit of compliance with prevailing wage requirements. It is not a 

violation of this section for a prime Design-Builder to require a 

subcontractor to provide addresses and social security numbers to the 

prime Design-Builder for its own records, without weekly submission to 

the sponsoring government agency (or the applicant, sponsor, or owner).  

(B) Each payroll submitted shall be accompanied by a “Statement of 

Compliance,” signed by the Design-Builder or subcontractor or his or her 

agent who pays or supervises the payment of the persons employed under 

the contract and shall certify the following:  

(1) That the payroll for the payroll period contains the information 

required to be provided under § 5.5 (a)(3)(ii) of Regulations, 29 

CFR part 5, the appropriate information is being maintained under 

§ 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such 

information is correct and complete;  

(2) That each laborer or mechanic (including each helper, 

apprentice, and trainee) employed on the contract during the 

payroll period has been paid the full weekly wages earned, without 

rebate, either directly or indirectly, and that no deductions have 

been made either directly or indirectly from the full wages earned, 

other than permissible deductions as set forth in Regulations, 29 

CFR part 3;  

(3) That each laborer or mechanic has been paid not less than the 

applicable wage rates and fringe benefits or cash equivalents for 

the classification of work performed, as specified in the applicable 

wage determination incorporated into the contract.  

(C) The weekly submission of a properly executed certification set forth 

on the reverse side of Optional Form WH-347 shall satisfy the 

requirement for submission of the “Statement of Compliance” required by 

paragraph (a)(3)(ii)(B) of this section.  

(D) The falsification of any of the above certifications may subject the 

Design-Builder or subcontractor to civil or criminal prosecution under 

https://www.ecfr.gov/current/title-29/part-5
https://www.ecfr.gov/current/title-29/part-5
https://www.ecfr.gov/current/title-29/part-5
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(ii)(B)
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section 1001 of title 18 and section 231 of title 31 of the United States 

Code.  

(iii) The Design-Builder or subcontractor shall make the records required 

under paragraph (a)(3)(i) of this section available for inspection, copying, 

or transcription by authorized representatives of the EPA or the 

Department of Labor, and shall permit such representatives to interview 

employees during working hours on the job. If the Design-Builder or 

subcontractor fails to submit the required records or to make them 

available, the Federal agency may, after written notice to the Design-

Builder, sponsor, applicant, or owner, take such action as may be 

necessary to cause the suspension of any further payment, advance, or 

guarantee of funds. Furthermore, failure to submit the required records 

upon request or to make such records available may be grounds for 

debarment action pursuant to 29 CFR 5.12.  

(4) Apprentices and trainees -  

(i) Apprentices. Apprentices will be permitted to work at less than the 

predetermined rate for the work they performed when they are employed 

pursuant to and individually registered in a bona fide apprenticeship 

program registered with the U.S. Department of Labor, Employment and 

Training Administration, Office of Apprenticeship Training, Employer 

and Labor Services, or with a State Apprenticeship Agency recognized by 

the Office, or if a person is employed in his or her first 90 days of 

probationary employment as an apprentice in such an apprenticeship 

program, who is not individually registered in the program, but who has 

been certified by the Office of Apprenticeship Training, Employer and 

Labor Services or a State Apprenticeship Agency (where appropriate) to 

be eligible for probationary employment as an apprentice. The allowable 

ratio of apprentices to journeymen on the job site in any craft classification 

shall not be greater than the ratio permitted to the Design-Builder as to the 

entire work force under the registered program. Any worker listed on a 

payroll at an apprentice wage rate, who is not registered or otherwise 

employed as stated above, shall be paid not less than the applicable wage 

rate on the wage determination for the classification of work actually 

performed. In addition, any apprentice performing work on the job site in 

excess of the ratio permitted under the registered program shall be paid not 

less than the applicable wage rate on the wage determination for the work 

actually performed. Where a Design-Builder is performing construction on 

a project in a locality other than that in which its program is registered, the 

ratios and wage rates (expressed in percentages of the journeyman's hourly 

rate) specified in the Design-Builder's or subcontractor's registered 

program shall be observed. Every apprentice must be paid at not less than 

the rate specified in the registered program for the apprentice's level of 

progress, expressed as a percentage of the journeymen hourly rate 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(i)
https://www.ecfr.gov/current/title-29/section-5.12
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specified in the applicable wage determination. Apprentices shall be paid 

fringe benefits in accordance with the provisions of the apprenticeship 

program. If the apprenticeship program does not specify fringe benefits, 

apprentices must be paid the full amount of fringe benefits listed on the 

wage determination for the applicable classification. If the Administrator 

determines that a different practice prevails for the applicable apprentice 

classification, fringes shall be paid in accordance with that determination. 

In the event the Office of Apprenticeship Training, Employer and Labor 

Services, or a State Apprenticeship Agency recognized by the Office, 

withdraws approval of an apprenticeship program, the Design-Builder will 

no longer be permitted to utilize apprentices at less than the applicable 

predetermined rate for the work performed until an acceptable program is 

approved.  

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be 

permitted to work at less than the predetermined rate for the work 

performed unless they are employed pursuant to and individually 

registered in a program which has received prior approval, evidenced by 

formal certification by the U.S. Department of Labor, Employment and 

Training Administration. The ratio of trainees to journeymen on the job 

site shall not be greater than permitted under the plan approved by the 

Employment and Training Administration. Every trainee must be paid at 

not less than the rate specified in the approved program for the trainee's 

level of progress, expressed as a percentage of the journeyman hourly rate 

specified in the applicable wage determination. Trainees shall be paid 

fringe benefits in accordance with the provisions of the trainee program. If 

the trainee program does not mention fringe benefits, trainees shall be paid 

the full amount of fringe benefits listed on the wage determination unless 

the Administrator of the Wage and Hour Division determines that there is 

an apprenticeship program associated with the corresponding journeyman 

wage rate on the wage determination which provides for less than full 

fringe benefits for apprentices. Any employee listed on the payroll at a 

trainee rate who is not registered and participating in a training plan 

approved by the Employment and Training Administration shall be paid 

not less than the applicable wage rate on the wage determination for the 

classification of work actually performed. In addition, any trainee 

performing work on the job site in excess of the ratio permitted under the 

registered program shall be paid not less than the applicable wage rate on 

the wage determination for the work actually performed. In the event the 

Employment and Training Administration withdraws approval of a 

training program, the Design-Builder will no longer be permitted to utilize 

trainees at less than the applicable predetermined rate for the work 

performed until an acceptable program is approved.  

(iii) Equal employment opportunity. The utilization of apprentices, 

trainees and journeymen under this part shall be in conformity with the 

https://www.ecfr.gov/current/title-29/section-5.16
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equal employment opportunity requirements of Executive Order 11246, as 

amended, and 29 CFR part 30.  

(5) Compliance with Copeland Act requirements. The Design-Builder shall 

comply with the requirements of 29 CFR part 3, which are incorporated by 

reference in this contract.  

(6) Subcontracts. The Design-Builder or subcontractor shall insert in any 

subcontracts the clauses contained in 29 CFR 5.5(a)(1) through (10) and 

such other clauses as the (write in the name of the Federal agency) may by 

appropriate instructions require, and also a clause requiring the 

subcontractors to include these clauses in any lower tier subcontracts. The 

prime Design-Builder shall be responsible for the compliance by any 

subcontractor or lower tier subcontractor with all the contract clauses in 29 

CFR 5.5.  

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 

5.5 may be grounds for termination of the contract, and for debarment as a 

Design-Builder and a subcontractor as provided in 29 CFR 5.12.  

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and 

interpretations of the Davis-Bacon and Related Acts contained in 29 CFR 

parts 1, 3, and 5 are herein incorporated by reference in this contract.  

(9) Disputes concerning labor standards. Disputes arising out of the labor 

standards provisions of this contract shall not be subject to the general 

disputes clause of this contract. Such disputes shall be resolved in 

accordance with the procedures of the Department of Labor set forth in 29 

CFR parts 5, 6, and 7. Disputes within the meaning of this clause include 

disputes between the Design-Builder (or any of its subcontractors) and the 

contracting agency, the U.S. Department of Labor, or the employees or 

their representatives.  

(10) Certification of eligibility.  

(i) By entering into this contract, the Design-Builder certifies that neither 

it (nor he or she) nor any person or firm who has an interest in the Design-

Builder's firm is a person or firm ineligible to be awarded Government 

contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 

5.12(a)(1).  

(ii) No part of this contract shall be subcontracted to any person or firm 

ineligible for award of a Government contract by virtue of section 3(a) of 

the Davis-Bacon Act or 29 CFR 5.12(a)(1).  
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(iii) The penalty for making false statements is prescribed in the U.S. 

Criminal Code, 18 U.S.C. 1001.  

10. Compliance with Contract Work Hours and Safety Standards Act.  Design-Builder 

shall comply and shall ensure that its subcontractors comply with 40 U.S.C. 3702 and 

3704, and the following provisions as set forth in Department of Labor regulations 29 

CFR 5.5(b) (1)-(4).  As used in this paragraph the terms laborers and mechanics include 

watchmen and guards. 

(1) Overtime requirements. No Design-Builder or subcontractor contracting for any 

part of the contract work which may require or involve the employment of 

laborers or mechanics shall require or permit any such laborer or mechanic in any 

workweek in which he or she is employed on such work to work in excess of forty 

hours in such workweek unless such laborer or mechanic receives compensation 

at a rate not less than one and one-half times the basic rate of pay for all hours 

worked in excess of forty hours in such workweek.  

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any 

violation of the clause set forth above in subparagraph (1) of this section the 

Design-Builder and any subcontractor responsible therefor shall be liable for the 

unpaid wages. In addition, such Design-Builder and subcontractor shall be liable 

to the United States (in the case of work done under contract for the District of 

Columbia or a territory, to such District or to such territory), for liquidated 

damages. Such liquidated damages shall be computed with respect to each 

individual laborer or mechanic, including watchmen and guards, employed in 

violation of the clause set forth above in subparagraph (1) of this section, in the 

sum of $29 for each calendar day on which such individual was required or 

permitted to work in excess of the standard workweek of forty hours without 

payment of the overtime wages required by the clause set forth above in 

subparagraph (1) of this section.  

(3) Withholding for unpaid wages and liquidated damages. The Authority shall 

upon its own action or upon written request of an authorized representative of the 

Department of Labor withhold or cause to be withheld, from any moneys payable 

on account of work performed by the Design-Builder or subcontractor under any 

such contract or any other Federal contract with the same prime Design-Builder, 

or any other federally-assisted contract subject to the Contract Work Hours and 

Safety Standards Act, which is held by the same prime Design-Builder, such sums 

as may be determined to be necessary to satisfy any liabilities of such Design-

Builder or subcontractor for unpaid wages and liquidated damages as provided in 

the clause set forth above in subparagraph (2)  of this section.  

(4) Subcontracts. The Design-Builder or subcontractor shall insert in any 

subcontracts the clauses set forth in subparagraphs (1) through (4 ) of this section 

and also a clause requiring the subcontractors to include these clauses in any 

lower tier subcontracts. Design-Builder shall be responsible for compliance by 

any subcontractor or lower tier subcontractor with the clauses set forth in 
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subparagraphs (1) through (4) of this section. 

B. Build America, Buy America Act requirements.  Design Builder shall comply with and 

shall ensure that all DB-Related Entities comply with the requirements contained in the Build 

America, Buy America Act (“BABA”), Pub. L. No. 117-58, §§ 70901-70952 concerning 

iron, steel, manufactured products, and construction materials and shall ensure compliance 

with any appliable regulations adopted pursuant to BABA. 


